


request for a copy of the 1 8-211 order. The State did not initiate said communication and

immediately brought it to the attention of both the Court and Defense Counsel. The

Department is an independent agency and therefore, equally accessible to Defense

Counsel should he wish. As the Department is independent from the Court, and as

Defense Counsel can contact the Department as well, any mischaracterization of the call

as "ex parte" stretches the meaning of the term past the bounds of credulity.

2. Under Idaho law, the Court lacks the jurisdiction to order the Director of the

Department to comply with Defense Counsel's Motion numbered 2-8. Idaho Code 18-

212 expressly states that upon a finding by the Court that the Defendant lacks fitness to

proceed, "the court shall commit him to the custody of the director of the

department of health and welfare, for a period not exceeding ninety (90) days."

(Emphasis added. ) The language of the statute is clear and unambiguous. As the

Department has custody of the Defendant Lori Daybell, the Department is the sole

decision maker for her treatment plan, location of treatment, medications, etc. The

State is unaware of any legal, psychiatric or medical authority that would allow the

Court, Defense Counsel, or the Prosecution, all of whom lack medical degrees, to

interfere with the daily treatment of the Defendant or dictate how any such treatment

should proceed - absent evidence from medical professionals. The State is further

unaware of authority that allows the defendant's legal counsel "unfettered private

and confidential access" to the Defendant while she is in treatment. While an

individual in a treatment facility pursuant to 18-211 and 18-212 can often contact

their attorney, Defense Counsel's unrestricted request is not supported by the law.

(See Footnote 1. ) Nothing in Idaho Code regarding incompetency proceedings allows

the Court to issue a gag order on the Department. Any medical professionals

working with the Defendant's mental health are bound by HIPAA and therefore

Defense Counsel's request for a gag order on the Department is superfluous and

unneeded. (45 CFR Parts 160 and 164.)

1 Regarding the claims in Request No. 3 that Lori Daybell's rights to communication with Defense Counsel have
been violated, the State notes that this issue/argument has been litigated and rejected twice.
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3. The State notes that Lori Daybell was arrested on February 20, 2020 and has been

residing at the Madison County Jail since March 6, 2020. Lori Daybell's children were

found dead on her husband Chad Daybell's property on June 9, 2020. Defense Counsel

filed a request for an 18-211 exam on March 2, 2021. Defense Counsel's current motion

is an attempt to dictate how, where and when the Department treats the Defendant. This

attempt is highly inappropriate. The State is unaware of any legal authority that would

allow any party to dictate to the Department how to medically/psychiatrically treat a

patient. The State further notes that Idaho Code does not require the treatment to follow

the recommendations of the initial evaluator, nor does the law designate the initial

evaluator as a treatment provider. Indeed, the initial evaluator did not even render an

actual, specific diagnosis, nor is he required to. Idaho Code 18-212(2) requires that after

the initial evaluation and finding by the Court, and upon arrival of the Defendant at an

approved facility, "an evaluation of the defendant's mental condition at the time of

admission to the facility, and a progress report on the defendant's mental condition."

While the Department is certainly free to consider the initial 18-211 evaluation and

report, it is required to perform its own independent evaluation and act accordingly.

4. An 18-211 evaluation of a defendant's fitness to proceed in a criminal proceeding

is required to make the following findings as dictated by Idaho Code 18-21 1(5)(a-d):

(a) A description of the nature of the examination;

(b) A diagnosis or evaluation of the mental condition of the defendant;

(c) An opinion as to the defendant's capacity to understand the proceedings

against him and to assist in his own defense;

(d) An opinion whether the defendant lacks the capacity to make informed

decisions about treatment. "Lack of capacity to make informed decisions about

treatment" means the defendant's inability, by reason of his mental condition, to

achieve a rudimentary understanding of the purpose, nature, and possible

significant risks and benefits of treatment, after conscientious efforts at

explanation.

Idaho Code 18-211 does not require or even authorize an initial evaluator to make
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recommendations or findings regarding the place of treatment or method of

treatment. The purpose of the evaluation is simply to make the quasi-judicial

findings listed above. While the evaluator is not precluded by statute from making

any such recommendations, and while the Department may choose to follow said

recommendations, they are not required to do so. Further, nothing in the law

requires or even authorizes the Court to order the Department to do so. As noted

above, the law as stated in 18-212(2) requires the Department to perform its own

evaluation.

5. Defense Counsel's request No. 7 regarding self-incrimination is addressed by

Idaho Code 18-215 and is therefore unnecessary. Further, the request that no

communications with Defendant Daybell "within treatment or outside of treatment

outside of Defense Counsel's presence or without his express authorization is absurd in

that it would require Defense Counsel's presence at any and all treatment or his express

authorization for such treatment. Defense Counsel already consented to such

communication and treatment when he did not contest the findings in the original 18-2 11

report. Request No. 7 is simply another inappropriate attempt by Defense Counsel to

dictate to the Department how to perform the task that Defense Counsel requested and

the Court ordered. Defense Counsel injecting himself into the daily treatment and work

of the Defendant by medical and psychiatric treatment providers is highly improper and

not allowed under the law. Defense Counsel is not the Defendant's legal guardian or

custodian. Practically, such a request is unorthodox, improper, and would make treatment

of any patient burdensome. Again, the State is unaware of any law or authority that

grants Defense Counsel or any other party the right to interfere in the daily medical

treatment of the Defendant as already consented to by Defense Counsel.

For the reasons stated, the State respectfully requests that the Court deny the Defendant's

Motion Re: Order of Commitment I.C. 18-212 Lacks Fitness to Proceed/Competency. Due to

the unfounded and legally unauthorized nature of the requests made in the Motion, and due to the

suspension of proceedings required by 18-212, a hearing on said Motion is unneeded and

precluded by law.
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RESPECTFULLY SUBMITTED this t'3 day of June, 2021

Rob H. Wood
Special Prosecuting Attorney for Fremont County

CERTIFICATE

I HEREBY CERTIFY that on this I b day of June, 2021, that a copy of the foregoin;

RESPONSE TO MOTION RE: ORDER OF COMMITMENT I.C. 18-212 Lacks Fitness to

Proceed/Competency was served as follows:

Mark Means
mlmfSjmeans-law. com

John Prior
iohn@iDriorlaw.com

U. S. Mail
Hand Delivered

Courthouse Box

Facsimile:

;<- File & Serve

Email
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Hand Delivered

Courthouse Box

Facsimile:
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